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Dallas, Texas, and the right to exercige all oth-
er powers nov or hereafter coaferred by the Yave
of the State of Texas on terminal reilway compan- .
les and subject to the provisions of an act pass-
ed by the 32nd Leglalature of the 8tate of Texas
and approved by the Governor of Texas on the BOth
day of Hargh, 1911, relating to wharf and terminal

companies.

The articles of incorporation provided for the issu-
ance of 480 shares of stock with a par value of $100 each.

On April 1, 1912, the terminal compsny, 8 railroads
and Continental and Commercial Trust and Savinﬁa Bank, entered
into what was known as an "Qperating Agreement” vherein it is
stated that said railway companies were intereated in securing
an economical, erfficient and satisfactory =ystem of handling
rellvay traffic vithin and through the City of Dellas and thaj
the railwvay companies desired to unite in the eatablishment of.
joint terminsl passengsr facilitles and in the construction axd
operation of & union station for the uze of said rallwvay com-
panies and other railway companies which might be admitted.
That in order to effectuate such purpores and desire the rail-
wvay companieg had caused to be organized The Union Terminal Com-
pany, the stock of wvhich was owned 60 sharss by each of the 8
railvay companies. o -

- To further effectuaste sald desires and purposes The
Union Terminsl Company negotiated a loan of $5,000,000 from

the Continental and Commercisl Truet &and Bavings Bank and exe-~
cuted bonde snéd a mortgage on all property then owned or there-
after applied to secure s&id indebtedness. Each railway com-
pany also agreed to and did transfer and assign to the Continent-
al and Commerciesl Trust and Savinge Bank, as trustee, 58 of ite
60 shares 6f stock in The Union Terminal Company to secure the
due and punctual performance of the agreement between the par-
ties thereto. The railway companies further agreed to pay the
interest and principle on said bonds and on other fixed charges
and taxes in the maintenance and operation of The Unlon Termi-
nal Company.

Article 7084, Revised Civil Statutes, 1925, Subsec-
tion {a) providee for a franchisze tax on a2ll domestic and for-
eign corporations chartered or authorized to do buainess in
Texeas.
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Subsection (¢) of said Article crestes an exemption
ae follovs:

"Provided, hovevor, that thie .article shall
not apply to corporations organized ag¢ terminal
companies not organized for profit, and having
no income from the business done by them., . . ."

It has been held many times that the franchise tax is
net a tax on property or income, but that it is a charge made
by the State against & corporsation for the privilege granted
to do business in the 8tate. United North and South Dovelopmont
Co. v. Heath, 78 8. W. (24) 650.

But the Legislature hsas seen fit by Article 708%, sub-
section (c¢), supra, to exempt those corporations which: (1
organized ag terminal companies; (2) have no income from business
done by them, and (3) not organized for profit.

It 13 elementary that taxation is the general rule and
exonption from taxation the exception. All persons or corpora-
tions claiming an exemption from taxation must bring themselves
clearly vithin the exception because the statute granting such
exemption must be striectly construed.

The fact that The Union Terminal Oenpany is a gorpora-
tion organized as a terminal compsny needs no dilquslion.

The =econd fact to be determined is vhothsr or not
The Union Terminal Company has income from the business done by

BT

4("

The Laginlature haa not seen it to define vhat 1:

‘meant by the term “income." That being true we are required by

the rules of statutory construction to give the term its common
and ordinary acceptation.

In Volume 4§, Worde and Phrases, Firet Seriees, pago 3504,
it ia stated:

"fhe term !income' ordinarily means ‘that
vhich comes into or is recelived by.any buainese
or investment of oapital, without reference to
outgoing expenditurees.!
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In the gase of Houston Belt and Terminal Company v.
Clark, 122 8. W. (2a) 358, the Court of Civil Appeals, in dis-
cussing the exemptlion here in question on an organization very
gimilar to The Union Terminal Company, held that:

“The etatutes used the word 'income! or the
phrase 'income from business done by them,' in the
sense of any income, as distinguished from net
income."

Ae heretofore showvn The Union Terminal Company wvas or-
ganized to conduct & terminal and it has erected bulldings, tracks,
sheds, etc., to carry on its terminal business.

It appears from the facts submitted that The Union Ter-
minal Company has received income from busines? done by it. Among
other items of income is the sum of $272,671.07 total rent in-
come from January 1, 1940, to December 31, 1940, There are &lsoc
items for rental of space, such as $3500 from the Union Kevws Com-
pany, $900 from bonded Transit Company, $150 from Interstate Com-
pany, $900 from Pullman Company and $1200 from Dallas Interchange
and Inspection Buresu. It may be argued that the money received
from rental of office space is not income from business done. If
the money recelved for rental of office space ls not considered
a part of the revenue from the operation of the terminal facili-
ties such fact doet not preclude the inoclusion of such inocome be-
gsauze the statute does not require thet only the money it receives

~-from the operation of the terminel facilitles but from all busi-
.ness done by the corporation. In the came of Potomac Electric
"Power Co. v. Rudolph, 29 Fed. (24) 626 (ecertiorari denied, 278
U. B. 656} the court =ald: '

"There is no rule vhich permits a court to say
that the meagure of a tax for the privilege of doing
~l business, where income from properiy is the basiys,
o must be limited to that derived from property vhich
i - may be strictly said to be actually used in the
i , buginees.”

Certainly the same rule would apply to the conatruction
of 8 tax exempt statute unlees & clear intent tc the contrary is
shown. Such intent 1is not shown in the statute here under con-
sideration.
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It i= therefore apparent that The Union Terminal Com-
pany has income from business done by it.

Whether or not the Union Terminal Company wes “organ-
ized for profit"” presents a more difficult problem.

The Union Terminal Company is entitled to all of the
.privilegee granted it under the statute vhereby it wvas incorporat-
ed and ies burdened by the duties required of it by law. For in-
stance 811 such terminal companies are as a matter of law common
aarricrs and as such are subject to regulation by the Raillrocad
Commisaion. It may be required to not only furnish its facili-
ties to Rallroads wvho are not owvners of its stock, but the revenues
it receivesg shall be fixed by the Commission. Certainly aay rates
for the use of the facilities whioh might be fixed by the Rail-
road Commigssion would be, ag a matter of law, required to be such
an emount as to insure to The Terminal Company & ressonable ‘re-
turn on its investment. The railvay companiee and The Unicn Ter-

“'minal Company agreed that the terminal compsny vould acquire,

construct and operate necessary tracks, lands and other tarmuinel

‘facilities and construct a pasaenger station in order to furnish

thé Rallway companies an economical, efficient and satisfagtory

system of handling their passenger traffic. :

B By the Operating Agreement of April 1, 1912, the Union
Terminal Company, in consideration of the sum £ be gg%d Qz‘ths
rallvay companies, agresd to agquire necessary real estate ,
consiruct the necessary union statione and also granted the use

" of 1ts terminal facilities, subject to certain conditions;, to

said railvey companies for 99 years. By said agreement the §
railwvay companies each agreed to psy, severslly 1/8th of the

'~ amount of interest and principle of the $5,000,000 First ‘Mortgage
- "Bonds; to pay, severally, 1/8th of the amount, prineiple and in-
" terest, of all other bonds; to pay 1/8th of ell suma for the
“Jeasing or acquisition of facilities for the use of the railvay

sompenies; to pey 1/8th of all taxes, ratee, levies, benefits,
agsesements and other governmental charges of every kind. It wvas
further agreed that all income or charges would be used to defray
the operation expensea as far &s poesible and that the remainder
vould be paid by the railwvay companies on & monthly user basls.

Not only hes The Union Terminal Company provided for
all of ite initial coats or capital, interest oh ite indebtednese
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and all operating expenses but it has made provision for the
retirement of ite bonded indebtedness which would at maturity

" thereof leave all of ite agsets free of debt.

The term "profit" as applied to & business organite-
tion is held to ineclude and cover benefits of every kind in
excess of coste or expenses, and profit in businese has been
held to include all gain, advance in the value of amsets, good
wvill and dividende, in exceae of and beyond e nditures. Vol-

ume 6, Worde and Phrases, First Series, page 5659.

The Union Terminal Company has ta&ken care in a rather
ingenious manner to see that it doee make & profit. It has con-

- tracted to the effect that at some time in the future it will

own &ll of its very valuable property without a debt of sny kind.

. In faet on April 1, 1942, it would have accomplished thir result,
- but ®out of the goodness of its heart™ it granted to the railway

companies on February 1, 1937, an extension of the time for the
payment of the $5,000,000 bonded indebtednsss by refunding the

2 bﬁndaswith another $5,000,000 bond issue to mature on February
Xy 1967 . '

We do not think it vag the intention of the lLegisla-
ture to require a terminal company to not make a profit on s

. dailly, monthly or yearly basie. But on the contrary that if
it was within the contemplation of the partles prior to and at the
~"ktime of the organization that & profit should be msde or that the

organization was capable of making a profit then it should not
be exempt.

Kot only will The Union Terminal Company make a very
substantial profit but the contemplation of the parties vho in-
corporated The Union Terminal Company is very forcefully shovn
vhen they contracted to deliver all of the shareas of stock, ex-
gept 2 for each railwvay company, to the trustes nominated in
the trust agreement of April 1, 1912, and agreed in said agree-
mont that such trustee would receive and collect all dividends.
What are dividends if not profit.

In the case of Houston Belt and Terminal Railway Co.
v. United States, 250 Fed. 4, the court said:

"It may be that the tenant companies (rail-
way companles), organized the terminal company to
provide a convenient joint agency for the perform-
ance of certain of their dutles as csarriers, and

crvemhd
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with no view to profit to be derived from ite
organization. It was, however, legally organized
ap & corporation capable of earning and paying
Aividende to ites stockholders, and the fact that
it hae not done sc does not make it the less &
corporation engaged in the business and organiged
for profit, within the meaning of the corporation
tax lawv. Profit from an organizatlon and opera-
tion could result wich gatockholders in other wvays
than in dividends.”

We sre therefore of the opinion that The Union Terminal
company vas organired for profit.

In viev of the foregoing you are respectfully advised
that The Union Terminal Company 1s not ozcegt from the payment
of franchise tax as provided by Article T084, Revised Givil Stat-
utes, 1925, as amended.

Yours very truly
ATTORNEY GENERAL OF TEXAS

(j;ggigééﬁﬁf;L Cocke

G Agzistant
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